Services, 6 Judge Edwards offered a reading of Gilmer that would allow courts to ensure that employer-imposed alternative dispute resolution programs meet minimum standards of fairness and due process.
This Case Note argues that, although the Cole decision introduces a promising framework for addressing potential inequities and inadequacies in mandatory arbitration of individual employment disputes, it does not go far enough. The court should have followed its own logic and required public disclosure of arbitration awards to protect the integrity of public law. The matter is one of great urgency because statutes protecting the rights of individual employees are being increasingly interpreted and applied in private judicial fora.
I
When Burns Security hired Clinton Cole, it required him to sign an agreement to submit at the employer's request any employment disputes, including statutory discrimination claims, to binding arbitration in accordance with the rules of the American Arbitration Association (AAA). Fired two years later, Cole filed a complaint with the Equal Employment Opportunity Commission (EEOC) and brought charges in federal district court alleging racial discrimination under Title VII. 7 The District Court dismissed Cole's complaint pursuant to the employer's motion to compel arbitration.
In affirming the validity of the disputed arbitration agreement on appeal, Judge Edwards (a well-known scholar of labor law) 8 provided a new and thoughtful approach to the enforceability of mandatory arbitration clauses in individual employment contracts. The court first held that the employment contract at issue was covered by the Federal Arbitration Act (FAA) and therefore enforceable by a federal court. 9 Mindful of the differences between labor and individual employment arbitration," 0 the court held that agreements to arbitrate statutory claims are enforceable only if they do not undermine the relevant statutory scheme by preventing prospective litigants from effectively vindicating their claims." Regrettably, however, the Cole court ignored an element crucial to a fair arbitration process: public access to arbitration awards. In determining the appropriate minimum due process protections, the Cole court relied on dicta in Gilmer praising the arbitration rules used by the NYSE, 19 but ignored Gilmer's explicit praise of public arbitration decisions. The Supreme Court had rejected Gilmer's challenge to the arbitration clause in part because the NYSE rules did not undermine the statutory scheme, 2 " providing as they did for fair arbitrator selection procedures, limited discovery, broad equitable relief, and written and publicly available opinions.
'
In Cole, the court argued that "Gilmer cannot be read as holding that an arbitration agreement is enforceable no matter what rights it waives or what burdens it imposes '' 22 and adopted the procedural protections of the NYSE rules as minimum preconditions for enforcing private arbitration clauses. 23 The logic of the Cole framework thus clearly demands that public access to arbitration awards be included among the minimum protections required for the enforcement of arbitration agreements. In finding that the agreement between Bums Security and Clinton Cole satisfied the due process factors addressed in Gilmer, however, the court overlooked a key difference between the NYSE rules at issue in Gilmer and the AAA rules in the instant case: NYSE arbitration decisions are made available to the public while AAA awards are confidential. 24 In accord with its own reasoning, the Cole court should have refused to enforce an agreement that does not provide for public decisions.
See U.S. GEN. ACCOUNTING OFFICE, EMPLOYMENT DISCRIMINATION: MOST PRIVATE-SECTOR
EMPLOYERS USE ALTERNATIVE DISPUTE RESOLUTION (1995) (reporting that most private arbitration systems do not conform to the procedures recommended by the Dunlop Commission: a neutral arbitrator, limited discovery, a fair method of cost sharing, the right to independent representation, full legal remedies, a written opinion, and sufficient judicial review to ensure that the result is not inconsistent with the governing laws). Both the AAA and JAMS/Endispute, two large providers of arbitration services, require that employment arbitrations meet these standards. The court also indicated that where an arbitration system presents a due process issue not raised by the agreement in Gilmer-such as a requirement that the employee pay the arbitrators' fees-courts must not enforce such agreements without first determining that the arbitration procedure is a reasonable substitute for a judicial forum and that it allows the employee to vindicate effectively his statutory cause of action. See id. at 1483-84.
24. The court substituted Gilmer's reference to NYSE Rules 627(a), (e), and (f), which require "that all arbitration awards be in writing ... [and] made available to the public," Gilner, 500 U.S. at 31-32, with the bare requirement that there be a "written award," Cole, 105 F.3d at 1482.
Confidential, private arbitration of public law issues like employment discrimination presents significant dangers.Y Public awards and the publicity surrounding these awards are necessary to deter employers2 6 and to warn potential employees. Private decisions do not generate uniform standards to shape employers' policies 2 and, denied access to arbitral awards, plaintiffs may find it difficult or impossible to establish an employer's pattern or practice of discrimination. 28 Confidential decisions may also hinder the creation of precedent and the development of the law. 29 Legislatures must be able to monitor the enforcement of public law and to amend legislation when judicial decisions go awry. 30 The Cole court evidently assumed that written arbitration awards, combined with the continued presence of court decisions and agency regulations, would adequately respond to these concerns.
3 ' In this, the decision follows the analysis of Robert Gorman, who defends unpublished public law awards on the ground that they are unproblematic so long as published court decisions and agency regulations continue to comprise the majority of adversary dispositions of such issues. 32 Given the surge in employment arbitration in recent years, however, this assumption is questionable. A 1995 survey conducted by the General Accounting Office, for example, found that 10% of companies with more than 100 employees used private arbitration systems, while an additional 8% were 25. Though private resolution of legal claims is generally controversial. private arbitration of employment discrimination claims is particularly problematic. These types of cases display two of the four characteristics cited by Owen Fiss as inappropriate for private resolution: "signitficant distibutional inequalities" between the parties and "a genuine social need for an authoritative interpretation of law" Owen Fiss, Against Settlement, 93 YALE L.J. 1073, 1087 (1984) 32. See Gorman, supra note 12, at 668-69 cf. Gilmer, 500 U.S. at 32 ("[Jjudicial decisions addressing ADEA claims will continue to be issued because it is unlikely that all or even most ADEA claimants will be subject to arbitration agreements.").
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actively considering doing so. 33 More striking, a recent survey of employers using external dispute resolution systems found that 85% of the procedures were implemented since the Gilmer decision, including 20% in the last two years. 34 As confidence in the enforceability of mandatory arbitration clauses grows, employers fearful of large jury verdicts and high legal costs will increasingly include these clauses in employment contracts. It is not alarmist, therefore, to predict that the trend toward alternative dispute resolution will be powerful enough to hinder the development of public law in this area. 35 Beyond the difficulties posed to the development of employment discrimination law, confidential procedures make it difficult to assess arbitration outcomes. The few studies that report plaintiff success rates in AAA arbitrations do not separate discrimination claims from breach-of-contract or wrongful discharge claims. 36 Given criticism that arbitrators are unrepresentative and uninformed about developments in discrimination law, 37 general studies of plaintiffs' ability to vindicate their claims in all employment arbitrations may overstate the fairness of outcomes in discrimination arbitrations. The ability of potential litigants to vindicate their claims effectively is the touchstone established by the decisions concerning mandatory arbitration clauses. 3 ' Denied information on arbitration outcomes, scholars and legislators cannot evaluate the fairness of ADR, and prospective employees cannot evaluate the contracts put before them.
-Adriaan Lanni
